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Overview

Beneficial ownership reporting

On January 1 2021, the United States Congress passed the National Defense 
Authorization Act for Fiscal Year 2021 (the NDAA) which includes the most 
significant reforms to US Anti-Money Laundering (AML) laws in almost 20 years.

Probably the most significant of the changes brought by the AMLA, through 
its Corporate Transparency Act, is the requirement that ‘reporting companies’ 
must now disclose beneficial ownership information.

Reporting companies are companies that are subject to section 13 or 15 of the 
Exchange Act, which is the federal statute that requires certain companies to 
file annual, quarterly, and current reports and proxy statements (a document 
provider to shareholders containing information about the business).

A company is subject to the Exchange Act, and therefore, defined as a 
reporting company if;

• it is a public offering with no securities exchange listing

• it is listed on the stock exchange 

• it has assets greater than $10 million and a class of equity securities, 
that is held by either 2,000 or more people or 500 or more people who 
are not accredited investors

Known as the Anti-Money Laundering Act of 2020 (AMLA), the new regulations have been 
put in place to further strengthen US defenses against the threat of money laundering and 
other financial crime.

The AMLA contains a number of important changes to US anti-money 
laundering (AML) rules, but for the purposes of this article we are going 
to explore in more detail the change that will impact financial institutions 
and other businesses the most; beneficial ownership reporting. Financial 
institutions have always been subject to AML compliance, but due to the 
change regarding beneficial ownership structures, this latest update is far more 
broad reaching, affecting businesses across the US.

Unlike the UK and Europe, where providing beneficial ownership information 
has been a requirement for some time, this is the first time this level of 
disclosure has come into US law. It is likely a response to the Financial Action 
Task Force (FATF)’s criticism of the lack of beneficial ownership reporting 
requirements in the US, which it describes as a “significant gap” and a “serious 
deficiency” in the US AML framework.
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These new rules are primarily aimed at shell companies and aim to stop money 
launderers using them to hide illegal funds and the identity of beneficial owners, 
which is estimated to cost the US around $70bn a year. The new requirement 
will impact a significant number of US companies as well as non-US companies 
registered to do business in the United States. 

Companies that do not come under the new rules include partnerships, 
sole proprietorships, unincorporated associations and foreign entities not 
registered to do business in the United States, but financial institutions will still 
have an obligation to carry out appropriate customer due diligence (CDD) on 
these types of companies in accordance with existing AML rules.

How can reporting companies meet their new 
obligations?

The new rules state that all reporting companies must now disclose beneficial 
ownership information to the Financial Crimes Enforcement Network (FinCEN). 

Beneficial owners are defined as individuals who directly or indirectly exercise 
‘substantial control’ over an entity (although what exactly ‘substantial control’ 
means has not yet been defined) or someone who owns or controls no less 
than 25% of an entity.

The AMLA states that the following information about each beneficial owner of 
a reporting company must be disclosed:

Unlike in other jurisdictions, where information on the beneficial ownership of companies 
is publicly available, the AMLA beneficial ownership database will not be. It will be 
maintained and used by FinCEN and shared with law enforcement agencies when 
appropriate and, crucially, with financial institutions to enable them to comply with CDD 
requirements.

• full name

• date of birth

• current address

• unique identifying number from a valid passport, driver’s license, or 
other state-issued identification document
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Relieving the burden on financial institutions
Under current AML laws, financial institutions must perform customer due 
diligence, part of which is obtaining beneficial ownership information. 

Currently, they need to gather the information themselves, but under the 
new rules the corporate Know Your Business part of a financial institutions’ 
CDD will be a lot easier as there will be a central beneficial ownership 
database maintained by FinCEN. Being able to use this resource for CDD 
purposes will significantly reduce the burden on financial institutions. It 
should also mean financial institutions are able to access a more accurate 
picture about the structure of any companies they are working with, 
enabling them to better assess any money laundering risk.

Penalties for non-disclosure
The AMLA Corporate Transparency Act states that FinCEN must 
implement the beneficial ownership disclosure rules within one year of the 
legislation passing.

Any companies formed or registered before the AMLA rules will have 
two years to submit their beneficial ownership information to FinCEN, 
while any formed or registered after the AMLA came into effect need to 
report their beneficial ownership information immediately. If there are any 
changes to the beneficial ownership structure of a reporting company, 
they need to inform FinCEN within a year of the change.

Following the implementation of the AMLA, all US businesses will now 
need to carefully evaluate their status, and if they are defined as a 
reporting company, ensure they disclose their beneficial ownership to 
FinCEN within two years of January 1, 2021. There are severe penalties 
for any reporting companies that willingly fail to report their beneficial 
ownership structure, or willfully submit false or fraudulent information. Any 
companies that do not meet their AMLA requirements will be subject to 
civil penalties, criminal fines, and even imprisonment. 

There are also serious civil and criminal consequences for any 
unauthorized person who discloses or uses beneficial ownership 
information.
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Other AMLA changes to be aware of

Enhanced whistle-blower program

In an attempt to encourage more people to come forward if they are 
aware of any AML violations, the AMLA is also now offering higher 
rewards for whistle-blowers. The previous whistle-blower program 
capped awards for ‘informants’ at $150,000. The new rules offer much 
larger incentives, with rewards of up to 30 percent of all money recovered 
as a result of their tip. The new rules also protect those who report 
suspected AML violations by protecting whistle-blowers from their 
employers discriminating against them because of their actions.

Higher penalties for breaking AML rules

The AMLA also amends the rules around penalties for AML violations, 
specifically, giving the Secretary of the Treasury the authority to impose 
additional penalties on repeat violators of AML laws. This includes fines 
worth three times the profit gained (or loss avoided) as a result of the 
violation or two times the maximum penalty for the violation. 

It also states that certain individuals (partners, directors, officers, or 
employees of financial institutions) who break AML laws will have to pay 
back any bonus they received in the year that the violation occurred, 
while any individual who has committed an “egregious violation” of the 
BSA will not be allowed on the board of directors of any US financial 
institution for 10 years.
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What’s next?

It may take some time for all of the changes to take effect, especially given 
the fact reporting companies have two years’ grace in which to disclose their 
beneficial ownership information – and it is likely that further amends, guidance 
and clarifications are to come.

And while the AMLA is a welcome strengthening of US AML law, many would 
argue that the US should be leading the way, not following.

Most EU countries have been implementing registers recently – or at least 
working on them; Germany has in place the Transparenzregister (Transparency 
register) and the Netherlands announced in September that disclosure of 
beneficial ownership would be required at the Kamer van Koophandel 
(Chamber of Commerce).

It is a trend that has rocked even the most discreet parts of the world; the 
Cayman Islands has already launched a register in 2017 (Regime) while in 
October, the British Virgin Islands made a public commitment to do the same.

While the US may be late to the party, one thing is for sure - the AMLA is the 
biggest shake up in US AML laws for decades. It is the first time in the US 
that AML laws have become widely applicable for firms other than financial 
institutions and therefore signals an increased focus and determination by US 
regulators on the prevention, detection, and prosecution of AML violations. 

It is likely to be the first in a long line of amendments designed to expand 
coordination, collaboration and information sharing among national security 
agencies, the intelligence community and financial institutions to further 
strengthen US defenses against money laundering and financial crime.
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